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' WHAT IS
INDUSTRIAL
ACTION?

Industrial action refers to a variety of
activities, most commonly strikes
(refusal to attend or perform work) or
work bans (refusal to perform all normal
duties or performing duties in a
restricted manner in a way that hinders
the performance of those duties). In
higher education, such activities could
include strikes, stop work meetings and
marking bans.

WHEN CAN WE TAKE INDUSTRIAL ACTION?

Industrial action can be protected or unprotected. Protected industrial action can only be taken
when negotiating for a new enterprise agreement and gives NTEU members immunity from legal
liability. Unprotected industrial action can result in fines for the union, and disciplinary action for
members.

HOW DO WE INITIATE PROTECTED INDUSTRIAL ACTION?

To take protected industrial action, staff must first approve it through a protected action ballot. If
industrial action is required, NTEU seeks members' support to apply to the Fair Work Commission to
conduct a ballot. These are secret ballots normally run by the Australian Electoral Commission but
also increasingly regularly through a private ballot agent. At least 50% of NTEU members who will be
covered by the Agreement must vote in the ballot, and 50% of those voting must approve taking
action.
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DOES NOTICE NEED TO BE GIVEN BEFORE TAKING INDUSTRIAL ACTION?

Before taking industrial action the NTEU must provide written notice to university management.
Notice is generally 3 full working days of the planned action but may be longer if management has
convinced the FWC that this is necessary. The notice must specify the nature of the action being
taken, as well as the day it will start. It does not require that we notify management of which
individuals will be participating in the industrial action.

The union staff will take care of the notice.

WILL | BE PAID WHEN TAKING INDUSTRIAL ACTION?

The Fair Work Act 2009 establishes rules regarding payments to staff during periods of protected
industrial action.

NO PAY FOR STRIKES AND STOPPAGES OF WORK

Management are not permitted to pay staff who are on strike (that is, where staff are refusing to
perform any work at all ), and staff cannot ask for or accept such payment and the union cannot

request payment on your behalf.

e There are rules for pay for partial work bans: “Partial work bans” might include refusing to attend
management-initiated meetings or refusing to provide statistics to management. If you comply
with a Union ban, the employer has 3 choices:

o |gnore the action and keep paying in full. This option is common.
o Give a notice that no payment at all will be made during the partial work ban. The notice

must also state management will also not accept any work from you until you resume normal
duties. Your pay cannot be stopped until after you have received this notice.
o Pay a proportional amount, reflecting the proportion of you job that you are still performing.

Particular rules apply to this option, and you must be given a notice with details of the
proportion of the reduction of your pay. Your pay cannot be reduced until after you have
received this notice. Employers rarely choose this option. If you believe that the amount that
is to be deducted is unreasonable or disproportionate, you should contact the union. We
may contest this in the FWC.
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AM | PROTECTED IF | TAKE PART IN INDUSTRIAL ACTION?

The Fair Work Act 2009 prohibits management, including line managers, from taking any adverse
action against you because you take part in, or propose to take part in, protected industrial action.
Any suggestion that you would be disadvantaged — other than by the loss of pay - is a very serious
matter and should be reported to the Union immediately.

DO I HAVE TO TELL MANAGEMENT IF | AM GOING TO TAKE PROTECTED ACTION

No, and there is no need to. It would be illegal for the employer to threaten or disadvantage you for
not advising them in advance. If you are pressed, the best thing to say is “please contact my Union.”

You could also tell management that you haven't decided yet and will likely only decide just prior to
the action taking place, unless you are actively involved in the planning of that industrial action.

If management tells you that you must tell them whether you intend to take industrial action, this
may be a breach of the law. You should report it to the union immediately.

DO I NEED TO TELL MANAGEMENT AFTER | TAKE PROTECTED ACTION?

You need to tell management if you have taken part in a strike (i.e. a full stoppage of work). This is
because it is unlawful for management to pay you for the time you engaged in a strike, and it is
illegal for you to accept payment for this time. Generally, University employers will set up a
mechanism for NTEU members reporting if they have participated in a strike. If you are asked directly
whether you have taken industrial action other than a strike or are presently imposing a ban, you
should answer the question honestly and accurately.

ROLE OF MANAGERS

Union members should not be critical of other union members who are managers and are involved in
finding out who has taken industrial action. The Union generally has not banned the collection of
such information, and therefore if managers refused to do this part of their job, they would
themselves be taking “unprotected” industrial action and could be subject to disciplinary
proceedings.



